It is generally assumed that there is some relationship between the United States Supreme Court's "right to counsel" cases and the expanded role of appellate courts in criminal law decisionmaking.1 For instance, the Court's decision requiring appointed counsel on appeal to file a brief before he seeks withdrawal on the grounds that the appeal is "without merit", A11ders v. California; 2 has led to two kinds of inquiry because of this assumption.
Does Anders define, albeit inadequately, courtappointed appellate counsel's obligation to his indigent client? 3 Or is A11ders an expression of the Court's previous decisions requiring appointed counsel at trial 4 and on the :first appeal as of right? 5 As to an emerging issue such as when an individual is entitled to appointed counsel on a discretionary appeal, 6 the lines of inquiry generated by the assumption lead to more difficult questions about the functional relationship of appellate courts and the wide-spread presence of counsel in the criminal process. 7 Despite this widely held assumption, few academic resources have been expended on systematic analyses of the constitutional doctrines dealing with counsel and the role of reviewS in the criminal *Associate Professor of Law, Rutgers-Camden, A.B. Harvard, 1966; LL.B. Yale, 1969. I would like to express my appreciation to Mary Sibley, a third year student at the Rutgers-Camden Law School, for her research assistance in the preparation of this article.
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~Gideon v. Wainwright, 372 U. S. 335 (1963) . 6 Douglas v. California, 372 U.S. 353 (1963) . 6 Ross v. Moffitt, 483 F. 2d 650 (4th Cir. 1973 ), cert. granted, 415 U.S. 909, (1974 process. When did the Court begin exploring the possible roles that appointed counsel might play in the appeals process? Anders is, as will be demonstrated, one such instance where the Justices were struggling explicitly with the implementations of its growing body of constitutional doctrines of counsel and review. There have been few discussions of whether in fact, from the viewpoints of various Justices, the problem of the right to appointed counsel on a discretionary appeal, ought to be viewed as an extension of the doctrines dealing with access to review, the doctrines of counsel at trial, or a combination of the doctrines. The lack of such systematic analyses of these cases with a variety of doctrinal bases is unfortunate at a time of general debate over judicial administration. Such debate has led to judicial criticism of the performance of counsel in the criminal process and suggestions for reform. 9 The impetus for the systematic analysis presented in this article is the recurrence of constitutional issues surrounding counsel in the criminal process 10 and the current widespread debate over judical administration. Part I proposes an integrated theory of the constitutional decisions dealing with the right to counsel and the review of criminal convictions. Such an integration assumes that various decision-makers in criminal law perform different functions. The corollary of this assumption is that the difference in function should lead to different constitutional analyses by appellate courts. To develop an integrated theory, it will be argued that those cases dealing directly with the function of counsel and appellate courts in criminal law must be analyzed in terms of constitutional principles. The purpose of such an integrated theory is to 'o See, e.g., Burger, Tlze Special SkiUs of Advocacy: delineate some of those unique features of modern criminal adjudication that are viewed as "fundamental". Such a demarcation will make more visible the part criminal adjudication plays in the "crisis of the courts".
Part II uses the integrated constitutional theory as a tool for evaluating or assessing the many proposals for reforming courts. To illustrate the utility of the analysis, two current problems will be discussed in terms of the integrated analysis developed in Part I. First, proposals to limit the availability of one kind of review of a criminal conviction-federal habeas corpus-will be discussed. In most discussions these proposals have been viewed as the problem of determining when criminal litigation has become final. Second, a variety of proposals to expedite appellate criminal appeals will be discussed. These proposals have been viewed as addressing the problem of "speedy disposition" of criminal appeals. With an integrated constitutional theory, however, both problems can be analyzed and resolved in terms of allocating the resources of appellate courts and counsel in criminal law decision-making.
Whether the proposed integrated constitutional theory or some other is adopted, several new perspectives are generated by an integrated approach. While some avenues of reform are foreclosed because of the constitutional nature of the principle jeopardized by reform, many other avenues are still open. Despite the constitutional overlay on criminal law decision-making in recent years, state bodies have more latitude to modify the administration of their criminal law than has been generally assumed. Finally, legal scholars must start to examine a new legal institution created by constitutional adjudication-counsel for the accused and the convicted in the criminal process. Under an integrated approach, the cases dealing with counsel and review in criminal law should no longer be seen solely as constitutional opportunities to protect the "indigent".
I. ThE VARIETIES OF RIGHT TO COUNSEL AND ACCESS TO REVIEW
The proposed integrated theory proceeds from the premise that judges, even in their constitutional decision-making, decide cases in terms of certain principles and rules. 11 The proposition is congruent with the recent analysis suggesting that there are 11 See generaUy Dworkin, A Model of Rules, 35 U.
Cm. L. REv. 14 (1967) . similarities between judicial reasoning in common law and constitutional casesP For instance, judges do not generally develop basic "policies" of law in deciding common law and constitutional disputesP On the other hand, when the rule of law employed to decide a common law or constitutional case is justified by a "principle" of law, the scope of review is more searching than when the rule is justified by a policy of law. 14 While drawing the distinction between "principles," "rules," and "policies" is considerably more difficult in constitutional law than in common law doctrines, 15 the method of analysis based on this distinction helps to illuminate the function of review in the criminal process.
Since judges often differ when any "fundamental" issue of law is decided, it is hardly surprising that the Justices have had many differences in recent constitutional cases dealing with the state criminal process. Under the proposed theory it is possible to characterize the nature of these differences in terms of divergent views as to what principles or rules should govern the case before the Court. Given the rapidity of the constitutionalization of the criminal process, Justices often agree with the result or the new rule developed in the case but feel compelled to write concurring opinions.16 Once the differences among the Justices have been identified, the proposed theory provides a method of resolving these conflicts of principles and rules, at least in the area of the right to counsel and review of criminal convictions. Essentially the method of analysis requires that cases that are identified as containing clear conflicts of principles should be analyzed as attempts to create new principles. If the major import of the case is to illuminate a conflict of principles among the Justices, these decisions should not be analyzed as containing particular constitutional rules that must be followed in solving the problems of judicial administration. Rather these decisions are more usefully viewed as stating constitutional policies of fair adjudication that are developed by a particular kind of appellate court, the Supreme Court of the United States. The cases dealing with review of 12 See generally Wellington, Comm011 Law Rules a1111 Constitutional Double Sta1111ards: Some Notes on Adjudication, 83 YALE L.J. 221 (1973 16 See, e.g., Argersinger v. Hamlin, 407 U.S. 25 (1972) .
criminal convictions 17 and the role of appointed counsel on appeal 18 are examples of basic policy decisions by the Court without a clear articulation of of underlying constitutional principle.
The theory will help to explain why the overall impact of the cases dealing with the right to counsel and review of criminal convictions is an expanded role for appellate courts in criminal law decisionmaking. With such an explanation it becomes apparent that criminal law decision-making may be an exception to the general rule that appellate courts do not develop basic legal policies.l 9 By creating more issues for judicial resolution, the Supreme Court has not usurped the legislative role, rather the Court's decisions have realigned the institutional competences of the courts, the legislature, and other decision-makers. As an explanation or rationalization of the new role for appellate courts, the integrated theory becomes useful to those resolving the problems of judicial administration.
The integrated approach differs significantly from recent discussions of the right to counsel in the criminal process. 20 There has been a tendency to treat the right to counsel cases as one legal doctrine to be expanded or constricted in subsequent decisions. A given decision on the right to counsel is thus viewed as indicative of a broad trend in constitutional decision-making. Following this line of analysis, one expects a decision holding that an individual is entitled to counsel at a deferred sentencing proceeding 21 The important point of analysis in this type of commentary is to determine how individuals will respond to a particular decision to grant or withhold counsel. Thus, in discussing whether counsel is required at parole revocation hearings, one commentator suggests that the courts' subsequent refusal to hold that a parolee is per se entitled to counsel at a revocation hearing signals the end of due process.2-l
The integrated theory proposes a method of criticism that follows a different line of inquiry. As to either decision involving the right to counsel, the integrated analysis seeks first to ascertain if there is a particular principle dealing with counsel in the decisions. After determining what the principle is, the next line of inquiry is whether the articulated principle is consistent with the principle previously articulated in the case law. At a third level of inquiry, one _x;night ask if the particular rule established in the case is in conflict with any principle articulated in the cases. For example, both the decision requiring counsel in all deferred probation revocation proceedings and the decision requiring counsel to be provided in probation proceedings on a case by case analysis are consistent with the previously articulated principles requiring counsel in the criminal process.
While the integrated theory is a legal theory of due process in criminal law decision-making, the theory should not be confused with Professor
Packer's Due Process Model. 25 In explaining the impact of Gidetm v. W ainwrighl, 28 which requires the states to provide counsel for those accused of a felony, Packer asserts that the opinion "will remain for a long time the watershed decision in the evolution of the criminal process." 27 Such a statement creates the impression that Gidem remains the analytical starting point for discussions of lawyers in the criminal process. The proposed theory accepts Professor Packer's notions that the widespread presence of lawyers has significantly modified the criminal process. However,, the proposed analysis will start with the principle of constitutional law involved in the Gidetm decision. Along (1971) . But see Linde, Judges, Critics, and the Realist Tradition, 82 YALE L.J. 227 (1972) . u Van Dyke, supra at 1217. This same co=entator suggested that Eldridge Cleaver was forced to remain in "exile" by the failure of the Court to require procedural safeguards, including the right to counsel, at parole revocation hearings.
25 PACKER, LIMITS. 26 372 u.s. 335 (1963) . 27 PACKER, LIMITS at 237. [Vol. 65 with Professor Packer's analysis, the integrated theory recognizes that a constitutional requirement of counsel in state criminal processes creates a host of new legal issues. 28 The integrated legal theory is in direct conflict with the notion that to use either Due Process or Crime Control Models is the method of resolving these new issues.
Reduced to its essentials, the integrated theory of counsel and review cases focuses on three principles. The Court has explicitly recognized that an individual accused of a crime is required to have a lawyer at trial in order to increase the accused's opportunity to defend against a criminal charge. This first principle will be referred to as the principle of an opportunity to defend against the deprivation of liberty. Second, the Court has implicitly developed a principle that requires that convicted persons have an opportunity to have another body determine if the status of "convicted person" is legitimate. This principle, referred to as the opportunity to litigate the legitimacy of state control, is implicit only because the issue of whether review of a criminal conviction is required has not been raised in recent times. 29 To relate the :first two 28 Packer raises questions about GideotJ, some of which have been subsequently answered by the Court:
In what kinds of criminal prosecutions does the right to assigned counsel apply-in "serious" offenses only?
If so, what are the criteria of "seriousness"? When does the right to counsel begin and end? Are the limits the same for assigned counsel as for privately retained counsel? Looming up behind these questions are even more portentous ones. Does the effective assistance of counsel require that the state must provide financial compensation for the lawyers who serve? Must provision be made for other expenses of an effective defense? ld. 29 Despite the relatively recent introduction of appellate review in the United States, a modem constitutional theory without a concept of review of a criminal conviction is now unthinkable on several counts. Pragmatically speaking, the Court's own opinions have created more appellate issues for the lawyers now constitutionally required to be in the criminal process. Were there no state criminal appeals, there would be greater incentives for these lawyers to cast all appellate issues in terms of constitutional law in order to gain federal review. Out of self-interest or a concern for minimizing federal interference with the state criminal processes, the Court is uulikely to allow states the option of eliminating all state review of criminal conVICtions. See principles in an integrated approach, a third principle should be recognized. That p_rinciple is the obligation of appellate counsel to use the review procedures available to argue that the conviction is illegal. ThiS principle will be called the obligation of advocacy. In furtherance of the principle, the theory of illegality argued to the appellate court should be based on the theory of defense employed by counsel to defend the accused at trial. None of these three principles necessarily explains all of the cases on review and counsel since many of these cases contain rules rather than principles. R,ather, these principles will be used to demonstrate that these cases can be understood as part of an integrated modem theory of criminal Iaw decisionmaking. Finally, it is not contended that particular Justices have used this particular integrated theory in their decisions. It is only contended that they could in future decisions or that others-state appellate courts, court administrators, and the providers of counsel-could use the analysis to resolve certain problems of judicial administration.
A. The Opportunity to Defend Against the Deprivation of Liberty
A decade after Gideon, it is still important to emphasize that its doctrinal foundation is found in a variety of theories of due process. The primary issue resolved in Gideon is whether the state is obligated to provide trial counsel for an individual accused of a "serious crime". Or put another way, the question is whether some fundamental notion of "fairness" requires that those accused of a crime be assisted by counsel. goal of Gideon to equalizing the plights of the "indigent" and "non-indigent" defendant. But such interpretations ignore the scrupulous avoidance of any mention of equal protection in the Court's opinion. 32 In addition, such discussions have confused the due process issue in Gide01t with a related secondary issue involving counsel. Admittedly, when the authoritative state decision-making body has decided that retained counsel is allowed, the state may be required to. furnish counsel to the "indigent". And such a question does raise an issue of "equal protection" under some analyses.
33 Some commentators suggest thatfor "pragmatic reasons" the due process and. equal protection grounds of decisions may become unimportant in constitutional decision-making. 34 However, in determining which matters are fundamental principles of modem criminal law decision-making, the due processequal protection dichotomy is important to understanding the divergence and convergence of the variety of theories utilized in deciding cases.
The recent extension of Gide01t to less serious crimes in Argersinger v. Hamlin 35 is illustrative of both the convergence as to result but divergence as to the underlying theory of due process. Once again a unanimous Court, but with three concurring opinions, held that a state must provide counsel whenever its processes of adjudication result in an actual deprivation of liberty. 36 The "rule" of Argersinger is workable from a reviewing court's perspective since an allegation of lack of counsel at trial requires few judicial resources for its resolu-386 U.S. at 752 (Stewart, Black, and Harlan, concurring as One justification for the Court's peculiar rule is that it defines the limits of the si.'!:th amendment's requirement of counsel in "criminal prosecutions". Such a definitional approach explains, for instance, why the sixth amendment-fourteenth amendment jury trial requirement is made operative by the possibility of sb: months incarceration, Baldwin v. New York, 399 U.S. 66 (1970), but the counsel requirement depends on the actual result of trial and sentence. tion. However, from a trial court's perspective, the actual rule articulated will lead to several obvious problems in administration since .it requires a trial judge to make a prosp~tive judgment as to what the sentence will be in a relatively minor crime.37 But focusing on the problems of implementing the Argersi1tger rule ignores its more significant impact on unresolved problems of constitutionally requiring appointed lawyers as part of criminal law decision-making. Besides .reaffirming the principle of Gideon as the opportunit;y. to defend against a criminal charge, each opinion addresses the problem of effectuating the new counsel rules. The tentative guidelines for resolving the problems appear dependent upon the particular legal theory employed by each ] ustice.
All the opinions discuss the variety of ways in which the legal services required by the Court's expansion of Gide01t can be met. ] ustice Douglas, in the lead opinion, suggests that legislative reform may meet the new demand for lawyers. His suggestion is that "decriminalizing" some petty of:-fenses would decrease the need for lawyers. 33 To suggest that "decriminalizing" public drunkenness or narcotic addiction will decrease the need for lawyers is somewhat curious. If by decriminalization Justice Douglas means that another form of state process such as an administrative agency: should be used, the need for lawyers has not necessarily been diminished. As a matter of constitutional due process principles, the "civil" processes of state control that involve the deprivation of liberty require lawyers in the adjudicative part of the decision-making. 39 Most legislative schemes involving "civil" commitment already require. that counsel be appointed. 40 It is unlikely that the Court will allow legislatures to take away counsel or ban counsel unless the principle of counsel~s necessity when the state deprives the individual of liberty is to be reexamined. Under existing constitutional analyses, "decriminalization" should lead to transfer of perhaps non-existing lawyers from the minor criminal courts to the civil commitment adjudication. Perhaps Justice Douglas thinks that this civil adjudication will require less time than minor :rr 407 U.S. at 42 (Burger, C.J., concurring criminal offenses. If so, then some more lawyers are available.
Another possible legal reform of a judicial nature to meet the demand for lawyers is to enlarge the pool of available persons by modification of the constitutional definition of counsel. In Argersinger at least three Justices indicated their willingness to experiment with a constitutional definition of counsel broader than one restricted to members of the organized bar. 41 If law students under adequate faculty and professional supervision can meet the constitutional standard for counsel in lower courts, the number of "lawyers" available has been increased.
Rather than expand or experiment with various constitutional notions of counsel, Chief Justice Burger expressed faith in the ability of the traditionally organized bar to meet the needs. 42 Without further guidance from the Court, the Chief Justice expressed faith that the organized bar could and would meet the needs generated by an evolving constitutional standard of counsel. 43 · Justice Powell's approach looks directly at changing the Court's own constitutional analysis as a possible solution. He attempts to formulate a rule under an explicitly :flexible theory of due process. 44 Such an analysis allows him to express doubts, in view of the differing ability of the states to furnish counsel, about the wisdom of new prophylactic constitutional rules requiring counsel. For instance, a less rigid analysis might allow the requirement of counsel for the accused to depend upon whether the state uses counsel in the particular proceeding. 45 Since the efficacy of any new constitutional rule in terms of maintaining the purpose of the principle is in doubt, Powell's analysis requires the scrutinizing of each factual situation to determine if counsel's presence furthers or hinders the opportunity of individuals to defend against a deprivation of liberty. 46 Once it is clear that the obligation to provide counsel is derived from a variety of theories of due process, the use of different types of analysis for requiring or withholding counsel at certain nontrial stages is explicable.
The incompatible positions of some of the Justices in cases holding that counsel is required at "a critical stage" of the pre-trial process are examples of a conflict over what is the appropriate constitutional rule for counsel as opposed to the appropriate constitutional principle. For example, a recent case held that counsel was not required at a photo identification before trial. The majority's analysis started with the assumption that counsel is required for the accused at certain pretrial stages in order to increase his opportunity to defend against the charge. 47 The concurring and dissenting opinions should be read as different views as to whether a certain constitutional rule requiring counsel at a pre-trial stage is necessary to implement the basic principle of an opportunity to defend.48 Not surprisingly, a given Justice may find himself writing for the majority and sometimes dissenting when the Court is deciding whether the stage of the investigative process is a "critical stage" for the purposes of requiring counsel. A Justice may go so far as to suggest that his analysis of when counsel is or is not required keeps a semblance of principled constitutional adjudication. 49 A more generalized view of some of the right to counsel cases as constitutional rules rather than principles has several important consequences for trials, a principle which I believe encompasses the right to counsel in petty cases whenever the assistance of counsel is necessary to assure a fair trial. 407 u.s. 47.
Therefore Justice Powell concludes,
I would hold that the right to counsel in petty offense cases is not absolute but is one to be determined by the trial courts exercising a judicial discretion on a case by case basis.
If the trial court should conclude that the assistance of counsel is not required in any case, it should state its reasons so that the issue could be preserved for review. criminal law decision-making. In terms of theories of decision-making, many of the pre-trial counsel "rules" are joint legislative-judicial decisions to control investigative agents. That is, the Court has explicitly recognized that some of its counsel rules can be "overruled" or "replaced" by legislative rules which are as fully effective as the Court's constitutional rules. 6° For example, if a given state legislature were to provide regulations and the resources for video tapes of line-ups, then in that state lineups are not necessarily "critical." 51 Therefore, the line-up might proceed without counsel in that state.
Another way of demonstrating the consequences of analyzing the right to counsel cases in terms of whether they contain principles or rules is to reconcile the Court's treatment of these cases under its constitutional retroactivity doctrine.~ The prob-60 See Miranda v. Arizona, 384 U.S. 436, 467 (1966) .
n United States v. Wade, 388 U.S. 218, 239 (1967) .
BuJ see the note of Mr. Justice Fortas, concurring in part, dissenting in part in Wade. Id. at 262 n.*. 62 The discussion that follows is different from Professor Wellington's related analysis of the retroactivity problem of the fourth amendment's exclusionary rule. Professor Wellington analyzes the general problem of retroactivity in terms of ''principles" and "policies" rather than in terms of principles and rules. Professor Wellington begins this portion of his discussion by stating:
I should like to examine some of these cases, as if they were (to the extent that it is possible) common law decisions. This enables me to put asiile questions of federalism and habeas corpus and to test the assertions of the last several pages concerning the legitinlacy of prospective and retroactive overruling of prior decisions and the relationship thereto of principles and po)icies. Id. at 258 (emphasis added). The divergence of Wellington's analysis from the one presented here, however, is more apparent than real. By his exclusion of habeas corpus and federalism, for purposes of analytical argument, Wellington has removed that which is most crucial to the constitutional theory of due process proposed in this article.
I suspect that once we feed back in the problems of federalism and habeas corpus, the individual Justice's theory of constitutional principles and rules will become operative as an explanation of their bel!avior on the retroactivity problem in the fourth amendment area. For instance, how an individual justice voted on the retroactivity of United States v. Katz, 389 U. S. 347 (1967) , may be a function of whether the Justice thought that Katz set forth a new principle of fourth amendment analysis or was merely a new rule derived from previously accepted principles of the constitutional analysis of the fourth amendment. The acceptance of the principles might have to be tested on a Justice by Justice basis since the problem of the fourth amendment's exclusionary rule is a subject of the Justice's concept of the proper role of the Supreme Court in state criminal process-the problems of federalism and habeas corpus. I would venture that a careful analysis of the late Justice Harlan's approach to the lem for an integrated theory of the counsel cases is: why are some counsel cases held retroactive and others not under the Court's analysis? If we view the primary constitutional principle of the counsel cases to be that of the opportunity to defend against the deprivation of liberty, it is easy to see that Gideon :fits the purpose of protecting the integrity of the fact-finding process. 63 Similarly, the application of a right to counsel to juvenile adjudication will be viewed as "fundamental" so. as to require retroactive application.u However, the rule requiring counsel at a pre-trial line up or a pre-trial police interrogation is not applied retroactively although both rules were in furtherance of the primary principle. 65 The explanation of this problem of law and time is that the constitutional rules are not so fundamental that other decision-makers cannot change the actual effect. In the Court's own language, the presence of counsel at trial is "essential to a fair trial." 6 6 As mentioned before, other decision-makers trying to meet the burdens of the Court's "critical stages" guideline might seek alternative legal remedies for providing counsel.
A further refinement of this analysis is possible because some of the pre-trial counsel cases are held retroactive. 67 indictment" as opposed to "pre-indictment." The explanation of this further rule of retroactivity is that once the indictment has come about, the Court thinks the principle of a fair adjudication must be protected. To the Court, the state process has shifted from investigation to adjudication. Thus, if one has pled guilty-the functional equivalent to an adjudication at trial-without the aid of counsel, the Court will require retroactive application of the new rule. 68 It is important to realize that the retroactivity thus turns on whether the post-indictment proceeding was enough like the actual adjudication of guilt rather than whether the state called the stage an "arraignment" or "preliminary hearing."
Essential in this analysis is a determination. that the particular stage is enough like adjudication to be protected by those principles. The holding that the accused is to be offered counsel at a revocation hearing under a deferred sentencing scheme is applied, retroactively. 5 9 In this manner the Court is defining when the "criminal prosecution"-the process aimed at depriving the individual of his liberty-has ended.
60 Thus, the Court is defining the end of the adjudicatozy phase of the criminal process rather than starting the beginning of a new constitutional approach to sentencing. The decision on retroactivity now has the significance of allowing the Court to shift its analysis of the constitutional necessity of counsel.
Once the defendant has been adjudicated guilty and is under state control, the Court's analysis of the need for counsel shifts from the per se rules to an explicit case by case approach. In contrast to protecting the individual from a deprivation of liberty, the Court's most recent due process analysis of parole and probation recognizes that the interest to be protected is only that of "conditional liberty." 61 With only one dissent, the Court held that an individual is not per se entitled to counsel at a probation or parole revocation hearing. 62 Under such an analysis, the decision to have counsel at a parole or probation revocation hearing is to be decided on a case by case basis. A due process analysis is required because from the perspective of a person on parole or probation-at conditional liberty-some form of official decision-making 68 ld. But see Coleman v. Alabama, 399 U.S. 1 (1970 takes place when parole or probation is revoked. Thus, the Court sees that counsel may sometimes be required to insure the integrity of that legal decision. 63 The Court explicitly did not consider the situation where an individual, claiming a lack of funds, was denied counsel when the state allowed everyone else with the available resources to have counsel. M The significance of this type of analysis is that the states actually have more latitude in structuring sentencing or dispositional decisionmaking processes than trial processes. It may be, for instance, constitutional to deny everyone, "rich" and "poor," counsel before, the parole board when it revokes parole if the other resources of decision-making are deemed adequate. These other resources are essentially a parole board with an adequate number of members, an investigative staff, and a mechanism of reviewing the board's decisions. 65 It is also possible to conceive of a system of sentencing done by a panel of experts without laWYers as an initial matter, if a legislature thought it appropriate and devoted adequate resources to make the system reasonably functional to its purposes.
But from the Supreme Court's institutional position of protecting the essentials of the fair trial or fair adjudication, the presence or absence of a laWYer is not the definitive label in constitutional analysis. Having developed over the years an analysis using counsel as an operative principle, an integrated theory of due process allows the Court to see the limits of its own principles. A rule of evidence 66 or a rule on the order of presenting witnesses 67 may violate the policies of fair trial because the Court sees the particular state rules as interferring with the laWYer's ability to defend the accused. It is also possible that the Court's notions of fairness in terms of the adversary system's method of trial adjudication will lead to the result that a state's requirement that the 63Jd. 6 4 Gagnon v. Scarpelli, 411 U.S. at 783 n.6. Such a separation of the two issues of due process and equal protection e;-.-plains, for instance, Justice Brennan's concurrence in Morrissey v. Brewer, supra, and his joining of the majority in Gagnon v. Scarpelli, supra. The Court's own opinions dealing with criminal appeals suggest that at least one criminal appeal is constitutionally required. Griffin v. Illinois,u the origin of the modem theory of access to review, contains the analytical conflict that has prevented a clear recognition of the principle of an opportunity to litigate the legitimacy of state control. Justice Black's opinion insists upon equal access on the part of indigents to review of their convictions.75 Subsequent cases involving the waiver of filing fees,7 6 the screening of appeals,77 and the appointment of appellate counsel78 were also decided on the basis of equalizing the plight of the "rich" and the ''poor" in the criminal process. All of these cases restate Justice Black's proposition that the states are not constitutionally required to provide appellate review of criminal convictions for anyone, rich or poor.79 It does appear illogical to insist upon constitutional access for indigents to something-review of a conviction-that is not constitutionally required for the rich and the poor alike.
The manner in which the apparent inconsistency can be resolved is to recognize that there is a con- [Vol. 65 basis for deciding any given access case. 80 A variety of due process and equal protection arguments have been advanced to explain the result of any given case. 81 The failure to clearly establish the principle on some fourteenth amendment ground has been of no practical importance to the Court. But the failure to make the analytical distinctions requited by a recognition of the principle could have important practical consequences to others trying to meet the Court's many constitutional requirements. By analogy, the failure to start with the principle that every convicted individual is entitled to review is like confusing the question of whether everyone is entitled to a lawyer with the issue of whether the state must provide lawyers for those without resourc~ to pay for a laywer within the criminal process. 82 Analyzed in terms of principles, implicit in the access cases is the rule that a state prosecution must include at least one opportunity for review of the conviction.
An integral and explicit part of the principle of litigating the legitimacy of state control is the requirement of a lawyer's assistance in a criminal appeal. In Douglas v. Calijornia, 83 decided the same day as Gideon, the Court required the states to provide the convicted person with a lawyer on his first appeal-as-of-right. Justice Douglas, for the majority, reasoned that the "poor" convicted person must have as "meaningful" an appeal as the rich convicted person who could afford and utilize the services of a lawyer. He reached the result without any specification as to whether notions of due process, equal protection, or some combination of the two required the result.M Once again, it should be apparent that the poor must be placed on an equal footing to those with more resources only because the rich have something that is fundamental-review with the assistance of a lawyer. 802 (1973) . To arrive at such a result, the Court would need two related theories. One important theoretical consideration would be the functions appellate courts should perform in the criminal process. Cf. L. ORPmLD, CRIMINAL APPROACH (1939) . The other consideration woUld be a legal theory of access to review of a criminal conviction. Either something like the Brennan or Harlan rationale could be used as a starting point for such a theory. The Harlan rationale, however, should be preferred because his theory of due process takes account of the allocation of judicial and other resources. Furthermore, when faced with the question of whether due process requires some system of review, Harlan was the only Justice to articulate a connection between requiring counsel and review of the initial determination. In re Gault, 387 U.S. 1, 72 (1967) (Harlan, J., concurring and dissenting).
See also Saltzburg, Tlze Harm of Harmless Error, 59 VA. L. REv. 988, 1028 REv. 988, -29, 1028 REv. 988, n.148 (1973 . 88 Counsel for the petitioners in Boddie v. Connecticut, 401 U.S. 371 (1971) However, in Britt v. North Carolina, 9 1 which did not involve access to review of a criminal conviction, the Court held that the denial of a transcript of the defendant's first trial that ended in a mistrial was justified under the "narrow circumstances." While those circumstances were not sufficiently different from cases where the Court had required a transcript of a preliminary hearing, 92 for the two dissenters, Britt demonstrates the inherent difficulties of applying Griffin without a clear articulation of its basic principles.9 3
Facing the issue in terms of access to review of criminal convictions allows for a discussion of this issue in terms of its limits-the problem of finality of criminal convictions. Given a process that requires lawyers in the trial and appellate process, the notion of "challenge" and litigation pervades the system. 94 Yet every legal process must determine when the litigation has ended. For instance, deciding when federal habeas corpus relief is available can be seen in terms of allocating the time of counsel, the opportunity to defend, and the opportunity to review the guilt determination in the state proceedings. 95 Despite the uncomfortableness of the suggestion, we must now recognize Professor Hazard's suggestion that courts, legislatures, and now court administrators, are "ration-91404 u.s. 226 (1972) . g2 Roberts v. La Vallee, 389 U.S. 40 (1967).
ga As the equality notion of Griffin is expanded from review stages, broadly defined, the equal protectiondue process dichotomy reappears. When the issue is whether "indigents" can be jailed for failure to pay fines, a unanimous court cannot agree on a. rationale. Tate v. Short, 401 U.S. 395 (1971) ; Williams v. Dlinois, 399 U.S. 40 (1970) . The confiict is even more dramatic when the issue is the applicability or inapplicability of Griffit~ to the issue of filing fees to divorce cases. Justice Harlan, for the majority, in Boddietv. Connecticut, 401 U.S. 371 (1971) , cites and uses Griffin as a case dealing solely with access to courts and the allocation of judicial resources. Id. at 382. Justice Black, the sole dissenter and author of Griffin, thought its rationale wholly inapplicable to "civil" cases. Id. at 385-86. Concurring, Justice Douglas reads Griffin as an equal protection case dealing with a principle of invidious discrimination based on poverty. Id. at 388. The other concurring justice, Brennan, prefers a joint due process and equal protection rationale of Griffin. He holds that a fee requirement for the indigent in a divorce case is a denial of equal access to the courts. ing justice" 96 in terms of particular views of the competence of counsel at trial or pre-trial stages, and the ability of an appellate court to review guilt determination with or without counsel's active participation.97
C. The Principle of Advocacy in Review of Criminal Convictions
Until Anders v. Calijomia 98 the Court had managed to avoid explicit discussion of the principle originating in Gideon in a case purporting to deal solely with the Griffin lines of cases. As noted previously, the rule requiring appointed counsel on appeals, although decided on the same day as Gideon, relied solely upon Griffin. 99 Justice Clark combined the two lines of cases in Amlers in deciding that appointed appellate counsel could not file a "no merit" letter rather than a brief on the merits without explicit exposition. 100 Acting on the assumption that the convicted person had a lawyer to defend him because of theprincipleof Gideon, the Court had implicitly assumed that there might be an argnable issue for appellate review. This assumption is reinforced by the Court's requirement of appointment of appellate counsel under the principle of Griffin. But to put these implicit assumptions into an integrated theory, Anders should be recognized as establishing a third principle of criminal law decision-making. That principle is that counsel in a criminal appeal has the obligation of advocacy. As a new principle, Anders is the starting point for integrating the functions of appellate courts and counsel in criminal law.
While the opinion in Anders is replete with referPs Hazard, Rationing Justice, supra note 70. rn Limiting access to federal review of the voluntariness of guilty pleas is apparently dependent on the assumption that counsel performs his obligation to defend. See McMann v. Richardson, 397 U.S. 759 (1970) . The obligation to defend includes, in at least Justice White's view, the obligation to litigate the voluntariness of a confession along the available avenues. At the time of the plea in question, Jackson v. Denno, 378 U.S. 368 {1964), was not the law. Underlying Justice White's analysis is a further assumption that defense lawyers will not allow individuals with conceivable legal defenses (i.e. suppression of a confession that leads to lack of evidence for the jury to convict) to plead guilty. If subsequent analysis or research proves White's assumptions erroneous, the present acceptance of guilty pleas and the bargain model of criminal law. See, e.g., Santobello v. New York, 404 U.S. 495 (1971) of the wide range of combinations of rules that might effectuate the principle. Careful examination of any proposed rule will reveal wide ramifications for the appellate courts' relationship to other institutions. For instance, in formulating a rule to implement Anders, a court must make judgments about the general quality of counsel in its jurisdiction. In some specific situations courts might need to consider in addition the effect of a statewide system as compared with other arrangements for providing legal services to the indigent.l09
Overall, however, the failure of most courts to see and address issues like those outlined above has led to some misuses of the Anders principle. Without critical examination of the appellate courts, counsel, and the rules of appellate procedure in a given jurisdiction, there may be a tendency of courts and commentators to see contradictions in the law where in fact none exists. Also, a court may improperly assume that the major issue left open for resolution after Anders is under what circumstances can appellate counsel withdraw.l1° Armed with an inadequate analysis of Anders, courts may go beyond constitutional principles in attempts to deal with the problems of advocacy. 111 For example, the California courts at one time went beyond the requirements of advocacy. In In re KetclzelJ 12 the court required that the defendant receive a psychiatric examination on the theory that appellate counsel might use the expert information to develop a theory of ineffective assistance of counsel at trial. 113 While the court thought the spirit of Anders required such a result, 11 4 it failed to consider whether its notion of the obligation of advocacy went beyond any theory of defense offered at trial.11 5 Anders requires that appellate counsel, as an advocate, argue every issue that might be in the record. But the court is incorrect in assuming that Anders (1971) . 118 Id. at 340, 482 P.2d at 217, 93 Cal. Rptr. at 593. nv mstory of the appeals of In re Banks: 1. August 9, 1962 judgment was entered on two counts of robbery and one count of attempted robbery. Petitioner had conducted his own defense. 2. Petitioner filed a timely appeal. The Court of Appeals affirmed. Court-appointed appellate counsel received several continuances and two requests from the clerk of the court to file a brief. Finally, over a year later, a twenty three page brief was :filed. The brief cited only two cases. In 1964 the strongest appellate argument was denial of counsel at trial, Gideon v. Wainwright, 372 U.S. 335 (1963) , and yet the case was not cited. Counsel then dropped the case and wrote to petitioner, but did not send the court a no-merit letter as required. See In re Nash, 61 Cal. 2d 491, 393 P.2d 405, 39 Cal. Rptr. 205 (1964 consider the merits in this collateral proceeding, the court had to decide why its usual remedy of reinstating the appeal did not apply to the case. Two factors moved the court to decide the case on the merits. One factor was "conservation of scarce judicial resources." The other was the able advocacy of the newly appointed counsel. 1 21 The court failed, however, to discuss whether its disposition of the case would have prevented the numerous appeals cases at hand or in future cases.
The long range resolutions of the problem of numerous appeals lies in the California courts' effective use of the "Anders Brief." It is a brief required by the Court in Anders, consisting of any arguable points with citations to the record and relevant cases that must be filed before counsel can withdraw. 122 The California rule of allowing withdrawal of counsel after a full discussion of all the issues in the record and deciding to dismiss an appeal as "frivolous" is the rule used by most states.
Another solution to numerous appeals is to use the apparently contradictory rule of not allowing appointed counsel to withdraw. 123 Those states forcing counsel to file appellate briefs rather than "Anders Briefs" may have different views as to the best allocation of the resources of counsel, time spent on direct appeal review, and time spent on collateral review of conviction. Both rules permit appellate courts to perform their function of reviewing a conviction with the aid of counsel.m What then appears to be a conflict between courts allowing the Anders briefs and those requiring appellate briefs is only two different rules to enforce the obligation of advocacy. The real' conflict in the case law has developed as a result of the failure of some courts to see that the appellate courts, rather than lawyers, must administer any rules. In an attempt to prevent the ''Brief Against the Client," 125 one court has tried to admonish appointed counsel to imagine that he were being paid in deciding whether to withdraw. 126 such a rule encourages counsel to consider for himself if the appeal is likely to succeed. Furthermore, the standard ignores the possibility that at a certain point of lack of probability of success, a paying client will decline to pursue an appeal. Even prior to Anders the federal statutory scheme for indigent appeals had been interpreted as preventing lawyers from deciding who gains access to review. 127 Once a judicial officer has issued a certificate of probable cause, 128 the question of whether to pursue the appeal has ended. The case ought to be argued in the appellate court on the basis of any conceivable point in the record. Lawyers seem peculiarly aware of the fact that appeals to the indigent are costless and thus from the indigent's point of view every appeal ought to be pursued. 129 Yet, lawyers like to "win" appeals and may "resent" the suggestion that they are bound only to make the appellate arguments that support the defense presented below. Such a requirement on appellate counsel puts in proper perspective two problems generated by Anders.
The first of these problems is appellate counsel's obligation when the client pled guilty but has appealed. Under the proposed analysis, the answer is a choice between two options dependent upon the goals of the particular appellate courts. Either the plea was involuntary in the sense that present constitutional standards or the state's own standards were no-t observed in receiving the plea; 130 or counsel can simply inform the court that there is no appellate argument to be made because there was no defense made out below. 131 The appellate court must determine which option it prefers. The first option would be important to an appellate court seriously interested in scrutinizing plea bargaining with an eye towards some reform. (1971); People v. Carter, 92 Til. App. 2d 120, 235 N.E.2d 382 (1968); Commonwealth v. Sparks, 438 Pa. 77, 263 A.2d 414 (1970) .
132 National Commission on Goals & Policies of Criminal Law chaired by Gov. Peterson recommended second option may be adopted by a court willing to await federal constitutional developments by, in effect, forcing the defendant to pursue collateral attack in both state and federal courts. 133 The other major problem to be noted, especially in those jurisidictions that disallow the "Anders Brief," is what appellate counsel should do with the trial record without any "good" arguments.1 34 The manner in which appellate courts should construe this issue is whether counsel below made out a defense at all. Courts should distinguish two kinds of cases. One is where appellate counsel dislikes the arguments or defense strategy presented at trial or considers them lacking in merit. The others are situations where apparently no defense was presented. 135 In the first kinds of cases appellate courts should force appellate counsel to be advocates. In the latter cases, appellate counsel should present a claim of ineffective assistance of trial counsel.
Such a claim by appellate counsel should not be viewed as an occasion for disciplinary action against trial counsel.1 36 Rather, raising the issue gives the appellate court an opportunity to scrutinize the actual quality of trial counsel. Such scrutiny by appellate courts is the starting point of the development of a doctrine of effective assistance of trial counsel based on the obligation to defend. Until an appellate court has started to assess the quality of counsel in criminal cases generally, however, there should be no haste to develop a new ill-defined constitutional doctrine of effective assistance. 137 Also an appellate court may be achieving functionally what is meant by "effective assistance" of counsel by enforcing both eliminating plea bargaining in the next 10 years. The California supreme court may be indicating a willingness to scrutinize the plea bargaining process. People v. Martin, 9 Cal. 3d. 687, 511 P.2d 1161, 108 Cal. Rptr. 809 (1973) . 133 an obligation to defend at trial and an obligation of advocacy on appeal.
Some of the recommendations of the organized bar are really contrary to the underlying principles of Anders. The suggestion that counsel can waive oral argument if the appeal is not meritorious 133 will encourage lawyers to effectuate that which a unanimous court condemned in Entsminger--an inadequate appeal. If oral argument is not necessary, court rules can accommodate this problem by placing the case on a summary calendar.
139 In this manner the court makes the basic decision of access to appellate review and the quality of that review.
II. TERMINATING REVIEW AND "SPEEDY DISPOSITIONS" OF CRIMINAL APPEALS
While the principle of advocacy applies equally to federal and state cases, its application in federal cases raises three significant issues not clearly discernible in an examination of state court response to Anders. The review function of federal courts in crintinallaw differs significantly from that function in state courts. When the federal court, as a habeas corpus court, reviews a state conviction, the court may need to consider the previous opportunities for review. 140 Second, since the origins of m Waiver of oral argument and submission of a brief was proposed by the ABA Advisory Co=ittee on Sentencing and Review. The Full House of Delegates rejected the Advisory Committee's draft on this point. Hermann, Frivolous Appeals at 703 n.12. However, such a route is suggested for appeals without issues of substance as distinguished from frivolous appeals. ABA PROJECT ON M1Nn.rtm STANDARDS FOR CRIMINAL JusTICE, STANDARDS RELATING TO CRIMINAL APPEALS 5 (Approved draft 1970) § 3.2 b(ii) provides:
If the client wishes to proceed it is better£ or counsel to present the case, so long as his advocacy does not involve deception or misleading the court. After preparing and filing a brief on behalf of the client, counsel may appropriately suggest that the case be submitted on briefs or request permission to witlzdraw, (underlining added to tentative draft}. decide issues which will prove non-productive.
Third, federal courts are already equipped with the resources, in terms of personnel and functional definitions, that make them particularly appropriate for a study of the functions of appellate courts. Because of recent legislation authorizing a research function as part of the federal appellate courts, 141 these courts are uniquely situated to ask and answer questions about the relationship of counsel and the review function in crintinal law.
A. Advocacy in Federal Courts
The difference in review function of federal and state courts in criminal law cannot be described merely in terms of relative breadth. Federal courts review not only federal criminal convictions but also state criminal convictions after state appellate review has determined that conviction and confinement of the individual is prima facie legitimate. As to the latter function of reviewing state convictions, the convicted individual can invoke federal judicial process of review \vithout a lawyer.142 Also, federal courts have increased access to review through liberalized pleading for state prisoners 143 and liberal construction of the federal habeus corpus statute. 144 At the same time the courts have developed "screening devices" to limit access to review. 145 An often suggested solution to unlimited access is to appoint a lawyer for the pro se litigant in federal court. 146 However well-meaning the suggestion, if adopted, lawyers will become the screeners or the deniers of access to review.
on Crimina! J1ldgments, 38 U. Cm. L. REv. 142 (1970 The federal courts must recognize that it is better for state prisoners to have access to federal review of a conviction without lawyers. In the first place if the convicted person bas proceeded at trial and at least one appeal with a lawyer, be is hoping to obtain relief where the combined efforts of two lawyers have failed. 147 Second, if the petition lacks merit, it is the federal court's responsibility to say so and make the difficult determination of when a given piece of criminal litigation is final. The federal courts must develop legal doctrines that limit access in order to prevent lawyers from making the determination of when criminal litigation is final.I 48 Finally, the federal court's ability to make the determination of finality will be a function of its ability to enforce the obligation of advocacy in the state courts. 149 In one sense the federal courts, in their review of criminal convictions, have created the "law explosion" or the emphasis on "legality" 1 50 in criminal law. And as the source of any further doctrinal developments on access to review or counsel in the criminal law, the federal courts are in the position to clarify the emerging issues of delivery of legal services in the criminal process. Foremost in this clarification should be an insistence that the provision of counsel in the criminal process is a "juridical right" as opposed to a "social welfare right." 151 Cast as a juridical right, counsel is required whenever the state seeks to impose its criniinallabel through prosecution. After the prosecution the individual is entitled to at least one review with a lawyer to insure the legiti-147 Cf. United States v. O'Clair, 451 F.2d 485, 486 (1st Cir. 1971) (holding that appellant is not entitled to appointment of different counsel who presumably would be willing to serve as mouilipiece for petitioners own arguments). REv. 347 (1972) . The auiliors suggest iliat in ilie nineteentli century legal aid was a combination of juridical right and charity. ld. at 387. Legal aid as a juridical right is also present in 20tli century schemes. One feature of legal aid as a juridical right is its emphasis on individual rights and responsiblities. As contrasted witli ilie social welfare approach, a program of aid as a juridical right "only coincidentally attacks problems iliat transcend individual interests or capacities." Id. at 393. Cj. E. macy of state control. Such a delineation is distinct from the position of some commentators and judges who see the right to counsel and access cases as part of a social welfare movement. 162 Once the constitutional doctrines of counsel and access are seen as juridical rights or matters of judicial principles and rules, federal courts are in the position to eradicate the differential standards between retained and appointed counsel.1 53 If there is one constitutional standard of performance of counsel, judicial decisions will be dealing directly with the troublesome questions of who gets what kind of legal services in the criniinal process. The line of "indigency" is not a static economic level that a rule establishes. For instance, depending upon one's use of resources for trial counsel, one may be indigent for purposes of appeal. Courts should not shrink from these troublesome issues of the marginal defendants, i.e. those who do not meet standards of indigency but cannot afford full access to review. 1 54
Addressing the problems does not mean the courts would resolve every issue in terms of whether or not the decision favors the indigent. Instead the courts should be aware of the allocative effect of any of its decisions. For example, the unresolved issue of whether it is permissible to require some form of repayment from those who have had counsel appointed in criniinal cases is a much broader issue than indigency. 155 Appointing counsel with little inquiry into true ability to pay may make counsel more readily available to all those charged with crimes. Bearing in mind that this service, at apparent zero cost to the defendant, is a cost that must be born by someone, a court might determine that a system of recoupment of some of the funds is permissible. The degree to 152 E.g., Douglas v. California, 372 U.S. 814 (1963); Griffin v. lllinois, 351 U.S. 12 (1956) . See also CoLUM. L. REv. 286, 301-03 (1966 which some persons might forego counsel because of possible recoupment might be balanced by others using the appointed system when their "indigency" is in doubt. The foregoing of counsel by some and the appointing of counsel where indigency is uncertain would be desirable if the court thought the lawyers operating under its, appointive system were better than the average private attorney engaged in criminal practice.
The presence of lawyers throughout the criminal process has begun to generate new kinds of public policy issues. 156 What kinds of controls will most likely make the decision-making of lawyers conform to the constitutional purposes for requiring their presence? Where the appellate court is attempting to control a large public defender organization, the court would be trying to control a bureaucracy, not a disparate group of individual lawyers. Mixed systems of appointed private lawyers and public defenders are simply variations on this theme. 157 Providing funds for counsel and the organization of the public defender is a legislative response to the judicial creation of the requirement of counsel in the criminal process. 163
The federal appellate court is in a unique position to recognize the existence of the new institution of counsel. As an appellate court it performs the function of asking questions of itself and other agencies about the criminal law. 159 Congress has strengthened this role by allowing for the appointment of a court executive,I6° one of whose functions is to engage in research. 161 Viewing the federal 1 5 6 John v Hurt, 489 F.2d 786 (7th Cir. 1973 ) (per curiam) (holding that there is a qualified judicial immunity for the public defender); Wallace v. Kern, 481 F.2d 621 (2d Cir. 1973) , cert denied,_ U.S._, 94 S. Ct. 879 (1974) (holding that the public defender as an association does not act under color of state law for the purposes of an injunction under 42 U.S.C. § 1983 (1970) ). The second circuit case may involve a more complex issue since the district court judge had ordered a certain case load for the legal aid attorneys in New York City; Brown v. Joseph, 463 F.2d 1046 (3d Cir. 1972 ), cert. denied, 412 U.S. 950 (1973 (7) provides that the court executives' duties may include: "Conducting studies relating to the business and administration of court's review function in its broadest sense creates a new task for the court executive. He must :first distinguish the unique features of criminal litigation in federal courts before he develops overall court management policies. 162 Professor Packer's thesis about the connection of counsel and review should be the starting point of his research endeavors. As the official researcher, the executive must translate Packer's thesis into testable hypotheses that relate his management recommendations to the goal of enforcing the obligation of advocacy. Any given federal circuit, as well as the circuits together,I 63 provide the laboratory for testing the probable impact of some legal innovations.
The series of questions that a court executive might ask could begin with a question of court management that leads to larger issues of delivery of legal services. As to simple methods of docketing cases, the executive might ask if the cases are categorized in such a way that the various review functions of federal courts can be studied separately and integrally. 164 As to the usual function of direct review of criminal convictions, the executive might ask if various federal districts within the circuit have different systems of providing counsel. 165 If so, a basis of comparison exists for testing by some criteria the best way of supplying counsel at trial and on direct appeal. If, for instance, over a large number of cases it were found that appeals from one federal district took longer, or resulted in more reversals than appeals from another district, a host of other questions are now ready to be addressed. Was the system of appointing counsel on appeal the same for cases in both districts? Or does the make-up and complexion of the courts within the circuit .... " and "Collecting, compiling, and Through a set of similar questions the court executive should compare the expenditure of appellate resources on direct federal criminal appeals to the expenditure of resources in collateral review of state convictions_Hi7 Once again the problem might start with a simple directive to change the docketing of cases so that the state of origin of a case on collateral attack is readily identifiable. More pertinent questions might go to the nature of direct review of criminal cases and collateral review in the states in the circuit. For instance, are there significant differences in the quantity and quality of federal review required in states with elaborate post-conviction statutes 168 as compared with those without such provisions? One might assume that the state without an elaborate collateral review mechanism generates more work for federal courts. But if the state with a minimum level of collateral review has an effective system of appeals and an effective public defender system, the absence of presence of elaborate state collateral attack procedures may not be significant. 189 Such a result would support the overall thesis of this article that the time spent on review of criminal convictions in federal courts is a function of counsel at the original trial, effectiveness of counsel on appeal, and thus the effectiveness of appellate courts.
A more sophisticated study might include a study of the work of another arm of some federal appeals court, the prose clerk. The executive might examine what happens to those cases that are screened out by the pro se clerk. As the official 16 6 Statistics will affect the constitutional outcome of cases. Cj. Furman v. Georgia, 408 U.S. 238 (1972) .
16 7 Actions taken under 28 U.S.C. § 2255 (1970) are not discussed in the article but the analysis would be generally applicable. 168 It might be useful to compare the outcome of federal cases originating in a state like New Jersey which has only one appeal as a matter of right, see N.J. Rules Governing Criminal Practice, Rule 3 :22-3, with the outcome of cases originating in Pennsylvania which provides counselled collateral attacks on the criminal judgment. See Commonwealth v. Hoffman, 426 Pa. 226,232 A.2d 629 (1967) . 169 New Jersey appellate courts may have more means of insuring vigorous appeals through its inherent rulemaking power. E. FRIESEN, E. GALLAS, & N. GALLAs, MANAGING THE COURTS at 31-35.
researcher, the executive must present his proposed research to the judicial council for preresearch review. His ability to design his research in terms of legal doctrines will increase his impact. Furthermore, preview of research by the court before it is undertaken will help to determine the scope of the executive's recommendations. For reasons peculiar to the judges, the court might determine that modification of rules might be an appropriate goal of research but that legal doctrines as to effective assistance of counsel are not. 170 Realistically, as an arm of the court, the executive can only be as innovative as the particular federal circuit court of appeals that he serves. But his overall performance as court manager will be improved if he recognizes the unique features of criminal law in his policy formulations.
B. "Speedy Dispositions" of Criminat Appeals
Research, including the process of posing and resolving questions, takes time during a period when expediting or speeding up the work of appellate courts is assumed to be the most important common goal. One answer to this objection is to simply postulate that time is a commodity input of the appellate courts' efficient output in criminal law. Deciding how long criminal appeals take will ultimately require allocative decisions by appellate courts, but a complete answer must go further.
First, the courts must realize that lawyers and judges are more likely to define the issue of "time" as the issue of "delay." Given the status of the absence of delay in trial as the fundamental right to a speedy trial, 171 lawyers have every incentive to argue that delay on appeal is some type of "fundamental individual interest," a violation of which would entitle defendants to certain remedies from the appellate courts. This tendency will be reinforced by the Supreme Court's most recent pronouncement that the only remedy available for denial of a speedy trial is dismissal of the indictment.172 If this reasoning by analogy 173 approach 17° For reasons peculiar to the judges, they may not want to authorize research aimed at modifications of difficult constitutional issues involving complex value judgments. See, e.g., Burchard, Lawyers, Political Scientists, Sociologists-and Concealed Microphones, to the appellate process is adopted, the problem for research will be defined as one of "delay." 174 The solutions proposed will all be similarly aimed at eliminating the problem of "delay" or "undue delay" that is harmful to some assumed proper functioning of appellate courts.175 However, viewing the issue broadly in terms of the different functions of trial and appeals in criminal law, time performs different functions in the two aspects of criminal adjudication. At least one member of the Supreme Court has indicated that the constitutional delay analysis in criminal trials is not applicable to the appellate process. 176 This distinction is of constitutional significance because delay at trial interferes with the overall presumption of innocence, 177 which is part of the due process analysis of a fair trial. As such, given a particular theory of due process of law, a concept of delay of trial might be integrated into the notion of a right to defend. 178 Time can be defined in terms of appellate functions in criminal law. Such a definition requires that the legal presumption for an appellate court analysis of the effect of time is the reverse of that of the trial court in criminal law. Rather than assume that a person is innocent, the appellate court is entitled to assume he is guilty. Therefore, the primary question for appellate courts is whether the convicted appellant has been rightfully convicted and is legitimately under the control of government officials. Such an articulation of the issue clarifies the meaning of legality of guilt determination in tile new emphasis on review of criminal convictions. Furthermore, such an emphasis on legality in review determinations means u.s. 358 (1970) . 178 See Barker v. Wingo, 407 U.S. 514, 522-30 (1972).
tllat appellate courts sometimes pursue goals of the criminal law that have nothing to do with the individual litigant before it.
The alleged relationship between "delay" in criminal appeal dispositions and the interference with other goals of criminal law is minimized by determining that the legality of the guilt determination is to be viewed as the major functio~ of criminal appeals. For instance, it is often asserted that delay in appellate disposition "dilutes deterrence or interferes witll whatever rehabilitative treatment that may be available." 17 9 The assertion is based on two unspoken assumptions about how the multiple goals of the criminal law are pursued. First, the statement assumes implicitly that review of a criminal conviction does not further some important goals of criminal law.
In this regard the assertion ignores the fact that criminal adjudication, including appellate review, is tile manner in which the values of the criminal law are articulated. 180 Second, the statement assumes that whatever penal policy is compromised by criminal adjudication is wortll more to the appellate courts tllan the time required for review.
The latter assumption seems particularly unwarranted since the lack of appellate review of sentencing, and thus of penal policy, is what presently distinguishes sentencing from most other criminal law decisions, particularly the determination of guilt. The effect of time spent on criminal appeals on penal policy under present analysis is unknown. If appellate courts were to institute review of sentencing, the supposed trade-off of penal policy and the review of conviction could take place in the appellate courts. If the trade-<>ff became possible, courts would be producing a new product for the criminal process. Whatever time the performance of this role required of the appellate court would be in production of a different output. The older product or output of the appellate court had required the reviewing of the guilt determination and the work of investigative agents. But it is impossible to predict that the total time spent on criminal appeals will increase or decrease because of the institution of review of sentence. 181 Time expended by an appellate court on criminal appeals of all kinds is time taken from other matters. But distinguishing criminal appeals is 179 useful because it allows for identification of the options not available for reforming the courts to make them produce more. Without complete theoretical justification, the fundamental value judgment has been made that our criminal process needs lawyers and review of guilt determinations. 182 Put another way, lawyers at trial and at least one review of a guilt determination with lawyers are necessary inputs.
In judging the time element involved in these decisions of :fixed inputs, "indigent appeals" are not the problem. While "indigents" surely have every incentive to appeal since appeal comes at zero cost to them, all defendants have more incentives to appeal when the system operates basically on a trial plus at least one review. Of course some clients will be deterred by lack of resources from pursuing some appeals, but in hiring a lawyer's services for a criminal case clients increasingly purchase a trial plus review and the opportunity for a re-trial. 182 The ability to purchase the services of an attorney may be an important variable in assessing the time spent on review. If a lawyer is paid for his services he may have an incentive to deliver more than the minimum of a trial and one appeal. The paid lawyer may seek more appeals in order to make the paying client see himself as better off than the non-paying or indigent defendant. Or the paid lawyer may have an incentive to make maximum use of the appellate process dependent upon his client's resources. Such incentives may translate into more time spent upon appeals by paying clients. However, the costs of invoking the process of review may not be an important variable in assessing the time spent on review. The hypothesis might be tested by comparing those states which place a near zero monetary cost on invoking the process of review by providing every convicted person with a transcript and charge no fees to those states that impose direct costs in order to invoke the appellate process. 184 Similarly, the option of increasing sentences for "frivolous appeals" 185 is probably not available. Such a method of internalizing some of the costs 182 Hazard, Rationing J1estice. It is fixed unless the Supreme Court will reexamine Gideon.
183The defendant is at least trying to gain the bargaining position of a retrial if not outright acquittal. 184 In California, Massachusetts, and Ohio free transcripts are available to all criminal defendants. CAL. of appeal to the convicted will lead to the due process objection that a sentence has been increased solely because of appeaJ.IS 6 While a successful appellant litigant could not be punished, the unsuccessful litigant would. Thus some potentially successful litigants would be deterred from appealing by such a system. A second objection would be that punishment would be inflicted by appellate courts without a legal determination of the "crime." In this connection, it is significant that appellate courts have not used their rule authority to add "damages" to a litigant who pursues a frivolous appeal in criminal cases.!87 By their language, the rules might be thought to apply to only civil litigation. Courts would find, were they to consider the applicability of these rules to "criminal" cases, that the punishment of even a fine would have been inflicted without a legal determination of guilt.
The time expended in review of criminal convictions becomes a function of defining the product of the appellate courts, choosing between the available options of inputs, and then measuring the output. The most frequent measure of success of criminal appeals, reversal rates,lss seems to ignore the primary function of appellate courts. The convicted litigant or his lawyer will measure the output in this manner. The fact ofreversal is irrelevant to an appellate court, as a lawmaker in many aspects of crim.inallaw. Surely to the judges who voted for affirmance, the appeal ended successfully. Furthermore, a case that clarifies the legal issues in a problem area of the law is a success for the court. 189 A self-evaluating appellate -court must develop measurements related to its institutional function.
The institutional role for federal courts demonstrates that research aimed at exploring limitations on collateral review is certainly appropriate. The option of limiting access to this form of review is thus available. 190 But any innovation in limiting federal review by collateral attack must await some careful analysis. The appellate courts should also exercise restraint in relying more upon the necessary inputs-the lawyers at trial and on appeals-to raise issues for appellate decisionmaking. An example of this need for judicial restraint is the still debated issue of the insanity defense. Do lawyers fail to raise the issue as often as some appellate judges might like because their clients do not perceive the benefit of such defensesi9J or because they ignore an important issue of law? The issue of insanity may be symbolically extremely important to appellate courts and legal scholars because it deals with moral issues in the criminal law. But the fact that few lawyer-litigants choose to defend on the basis of insanity and few appellate advocates raise the issue presents an important question for the appellate court: is this an issue of law that remains unresolved because of legislative unwillingness or inability to answer the question of why there is an insanity defense? 192 If the answer is in the affirmative, the appellate court is starting to articulate its responsibility for the "justice" output by leaving such an issue for legislative action or inaction. But the courts might have an input into the legislative decision to act or not to act by .raising questions about the administration of the legislative determination that a "mad and bad" syndrome can exist within the law.J9J
The issue of "delay" of appellate dispositions in criminal appeals will be raised in this period of demands for an efficient judiciary. The appellate courts must see that all such alleged issues are really functions of larger and more important issues. The question of whether "delay" in appelthat the Supreme Court ultimately upheld the majority on the point. Time is one of the commodities of input into the appellate court's output in criminal law of determining whether the individual is rightfully convicted. The appellate courts must insist that the fixed input of counsel at trial spend its time defending against the charge and that other fixed input of counsel on appeal spend its time seeking at least one review based on the defense made out at trial. Such an approach starts to reward those appellate lawyers who successfully follow the de- [Vol. 65 fense strategy as opposed to those who raise issues not used in defense of the criminal charge. Awarding this type of appellate strategy is necessary to prevent the institutional defense services from rationing justice. Without such appellate court control there exists the possibility that the defender organizations are trading invisibly time spent on individual appeals for time on "significant" or "winning issues." But more important is the need to examine the impact of the institutional defense counsel in the criminal process to determine whether criminal appeals are part of the invisible form of the "bargain model" of the criminal process.200 200 It may well be that the specialization in the various stages of a criminal proceeding which is made possible by the vast volume of cases which comes to the Voluntary Defender's office promotes efficiency and provides expert service .... These twin qualities of ~e divisions of labor and spt;cialization are the pillars of the large modem pnvate law firm. On the other hand, in such an institutionalized system there are inherent the risks of a loss of the close confidential relationship between litigant and counsel and the subordination of an individual client's interest to the larger interest of the organization. These risks of course are greater in the case of indigents for whose clientele there is no compensating pressure of competition. United States v. Moore, 432 F.2d 730, 736 (1970 
Conclttsion
Legal scholars cannot ignore the demand for more efficient courts by claiming that law or justice is not rationed. They must join the debate on judicial administration by explaining the policies of the law that create the apparent conflict with the goal of more efficient courts. This examination of the implications of the right of counsel and access to review cases is a portion of the overall debate. A second obligation of legal scholarship is to develop through legal analysis testable hypotheses that researchers in other disqplines can use in their decisions about courts and related institutions. In this regard, it should be noted that certain kinds of data about the operation of courts will be gathered because of the legislatively defined research functions of federal court executives. Thus, the second goal of this article has been to offer some suggestions for research that should enable courts, court administrators, evaluators of courts, and the providers of counsel in criminal law to allocate the resources that society is devoting to criminal law administration. And finally this article has demonstrated that the alleged problem of "delay" in at least criminal appeals is a matter of determining what are the fixed and variable inputs of the appellate courts' product or function in criminal law. "Delay" in criminal appeals is a matter of identifying the variable input of time in criminal law litigation.
